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The jury has looked at the pictures, heard the
evidence, and they now believe the
defendant is a killer.

By the time of the capital sentencing phase,
the jury identifies with the victims and the
prosecutor. Mitigation Is at risk to be
rejected or viewed as aggravating.



responsible for the life of the defendant
(when In fact the defendant’s behaviors are
the issue).

Use those feelings to emotionally present
defense arguments to the jury.

Try to portray the defendant as a
multidimentional person, not just a killer.



work as a prosecutor.

Portray the defendant as a unidimentional
person: a killer.

Vilify the individual so that his murderous act
IS viewed as a reflection of his overall
character.






concerning the defendant's’s history, character, or
mental condiction.”

Commonwealth’s Expert: 19.2-264.3:1(F)

“Expert assistance for the Commonwealth after
notice...[evaluator Is to assess] existence or
absence of mitigating circumstances relating to
the defendant’s mental condition at the time of the
offense.”



(1) Whether the capacity of the defendant to
appreciate the criminality of his conduct or to
conform his conduct to the requirements of
the law was significantly impaired.

(1) Whether there are any other factors in
mitigation relating to the history or character
of the defendant's mental condition at the
time of the offense.



Are there alternative explanations to the same
data? How strong is the evidence connecting the
data and the conclusions?

Assess for mitigation the first expert may
have missed.

“Rebuttal” of mitigation — a fine distinction
from proving an aggravating factor



the defendant.

Information about the defendant-victim
relationship that reduces the defendant’s
culpabillity.

Information that humanizes the defendant and
makes him more likeable.

A reason to see this murder as different from
others.
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Aggravating

The value of information is affected by the use of strategy.
Mitigation begins with the voir dire of the jury pool.



ofrrender and victim

are related or friends Extreme violence or severe victim
Injury

Offender has drug or alcohol problem
Offender shows no remorse

Jury sentence

Offender has good
potential for
rehabilitation

Plea agreement

From Virginia Criminal Sentencing Commission 1995 Annual Report, Appendix2.




First time offender

History, character, or mental condition

Extreme mental disturbance which affected reasoning or
ability to control oneself

No prior record / future dangerousness issues
Potential for rehabilitation
Mental Retardation: an exclusionary factor; what of low 1Q?



determine the unadjudicated conduct; list the
aggravators.

Coordinate with the expert whether the
doctor or the defense attorneys will be
gathering records and interviewing
withesses.



of any sor

Mental health and
substance abuse
records: outpatient
and inpatient

prison records
Probation/Parole

Family member’s
records?

Any other agency
that kept printed
records



Ask the prosecutor to get the court order
Immediate surrender of records from the defense.

Only accept records that are available In
discovery. Do NOT accept “confidential”
undisocoverable records that you cannot
reveal.

The exchange of psyc records - expert-to-
expert or via attorneys?



No statement or disclosure by the defendant made during a
competency evaluation performed pursuant to § 19.2-169.1, an
evaluation performed pursuant to § 19.2-169.5 to determine sanity at
the time of the offense, treatment provided pursuant to § 19.2-169.2
or § 19.2-169.6, a mental condition evaluation performed pursuant to
§ 19.2-264.3:1 or a mental retardation evaluation performed pursuant
to § 19.2-264.3:1.2, and no evidence derived from any such
statements or disclosures may be introduced against the defendant
at the sentencing phase of a capital murder trial for the purpose of
proving the aggravating circumstances specified in § 19.2-264.4.
Such statements or disclosures shall be admissible in rebuttal only
when relevant to issues in mitigation raised by the defense.



IS report goes to both sets of attorneys,
Including the defense.

The second opinion expert could be called by
either side.



evaluation.

This Is settled in caselaw - no right to observe.
Observing defense attorney converts to a witness.
It changes the very nature of the evaluation.

No tapes of the defense expert’'s evaluation.

Might compromise with video / audio taping, but
this has pitfalls for everybody. (Fed do this.)



If it's because the defense is trying to protect
the Fifth Amendment right of the defendant —
talk to the prosecutor, see 19.2-263.3:3.

If It's because he’s iIncompetent, contact the
court.



Know of any court rulings restricting what
prior bad acts can be introduced (e.g., Judge
has ruled that an ongoing murder
Investigation is too prejudicial to be
presented in court).

CHECK WITH DEFENSE COUNSEL to see
If they have any new records or witnesses for
you.



tests

WAIS, WISC, WASI, SB (Stanford-Binet),
KAIT -standardized intelligence tests

1Q < 70 might be Mild Mental Retardation

Deficits in adaptive behavior / independent
functioning



— It IS not meant as aggravation. It should
have both negatives and positives about the
defendant!



soclal pressure to conceptualize data their
way.

With 2nd opinions, the expert may be the
only “member” of the prosecution team to
have met the defendant at length.

Attorneys - trying to use the expert as their
personal counselor.
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" Here on Death Row there has been some
cut backs, but it won't affect you much."



May show a video of home environment.

Emphasize failures of caregivers; sacrifice
the reputation of the caregiver.

Most effective for younger defendants. After
they leave the “orbit” of the family, death-
gualified juries expect self-determination.



2000

1000

0
Under 14 14 - 17 18 - 24 25-34 35-49 50+

Offender Age

Source: http://www.ojp.usdoj.gov/bjs/homicide/tables/oagetab.htm



PRO: Intuitive to the jury; shifts anger from
defendant to his family.

CON: If the defendant’s violence came from
being “damaged” in his childhood, won’t that
“damage” continue to make him at risk in the

future?

CON: May need to attack the same family
withesses who were key to the defense case.



development in the defendant because of his
environment.

Teaching witness — research on the impact
of abuse and neglect (e.qg., Cathy Spatz-
Widom’s data).



culpabllity.

Dynamics of the relationship between the
defendant and victim explains the motive,
makes it more understandable. Casts the
behavior as out-of-character.

Mental iliness or abnormality reduced
judgement, self-control, or abllity to
accurately comprehend the situation.



provocatlon paranoid; sex drive. NO memory Ioss

Cocaine + Alcohol = Cocaethylene: more intense
cocaine high, lasts longer. Sex drive and violence.

Marijuana: mellow, but can be a hallucinogen.

Opiates (heroin, Oxycontin): mellow and
withdrawn when high; desperate when in
withdrawal. Memory loss.



Decreased need for sleep

Postponement of fatigue

Increased self-confidence
Delusions, especially paranoid ones
Dependence (addiction)

Physical symptoms of “fight or flight” response (anxiety,
vasoconstriction, increased heart rate)

" Adapted from Lowinson et al., Substance Abuse: A Comprehensive Textbook, 1997.




present

Neurological tests and neuropsychological tests
are not the same.

Mental iliness or personality disorder:
Diminishes ability to accurately perceive the
situation (e.g., depression, psychosis).

Or diminishes self-control.



promise:
good 1Q
good behavior before adolescence
change in attitude since incarceration
full acceptance of responsibility for the crime

Indirect theme: how his death will victimize his
family.



Affectively, they display shallow and labile

emotions, are unable to form long-lasting
bonds to people, principles, or goals, and are
lacking in empathy, anxiety, and guenuine guilt
and remorse. Behaviorally, psychopaths are
Impulsive and sensation-seeking, and they
readily violate social norms.”

(From the first edition of the The Hare PCL-R Manual, p. 3.)
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drop off for age. Total Scére and Factor 2
are the most important.

PCL-R:2 has weak correlations with
disruptive behavior in prison, and even
weaker relationship to violence.

Low baserate of prison violence is the issue.



boredom

Pathological lying
Conning/manipulative
Lack of remorse or guilt
Shallow affect
Callous/lack of empathy
Parasitic lifestyle

Poor behavioral controls

mpulsivity

Failure to accept
responsibility for own
actions

Many short-term “marital”
relationships

Juvenile delinquency

Revocation of conditional
release

Criminal versatility



exonerated by the courts after being found to be innocent of the
crime, only eight (5%) later engaged in seriously assaultive
behavior which resulted in injury requiring treatment more than
first-aid. Thirty-one of the 155 inmates (20%) have no records
reflecting any disciplinary violations. The remaining 75% of
Inmates committed disciplinary infractions involving conduct not
amounting to serious assaults, including minor infractions such
as possessing cash or lotto tickets, food in their cells, or too
many sheets. None of the inmates in the study committed
another homicide, and only two inmates have been prosecuted
for crimes committed while in prison.”™

* Includes executed, death row, and exonerated inmates.



/0% had a disciplinary infraction of any sort

20.7% had assault infractions
9% had serios assaults

Problems:
No baserate data for prison inmates overall

No baserate data for death row, but hard to
compare that with LWOPs in general population



GENERALLY NOT PREDICTIVE

Antisocial personality disorder
Psychopathy

Vileness of the murder, number of victims, remorse,
acceptance of responsibility




commitment

Drug offense conviction

Property offense ife without parole

Death row

IMPORTANT CAVEATS: (1) doesn’t factor in institional record
from prior prison stays; (2) overestimates violence rates for
higher-risk inmates; (3) based on data from one institution



1991 15,1
1990 11 NA
1989 3 NA

From BJS Sourcebook tables: 1995, 6.56 & 6.20; 1994, 6.52 &
6.18; 1992, 6.106 & 6.68; 1991, 6/123. NOTES: (1) Changes in
the methods for collecting information about escapes and
population varied from year-to-year. (2) This chart reports total
escapes for facilities of all levels of security.




The Dissenters - Thomas, Scalia and Rehnaquist

| DON'T SEE WHY OF COURSE
WE CAN'T S CRUEL AND
EXECUTE UNUSUAL..
THE MENTALLY

RETARDED..




goals of retribution and deterrance

MR defendants:
Less likely to understand punishment
Less socially adept, may not understand full wrongfulness
More prone to false confession, or being led on the

witness stand
May not express remorse as well due to communication

deficits



100 115 130
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demonstrated by performance on a standardized
measure of intellectual functioning administered in
conformity with accepted professional practice, that is
at least two standard deviations below the mean and

(i) significant limitations in adaptive behavior as
expressed in conceptual, social and practical adaptive
skills.”



